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Solicitors and enduring documents:  
current practice and best practice  
 
Lindy Willmott and Ben White^ 
 
Abstract 
 
Queensland’s guardianship legislation requires that a witness to an enduring power 
of attorney or advance health directive not only certify that the principal signed the 
document in their presence, but also that the principal appeared to have the capacity 
necessary to make the enduring document.  This article examines how solicitors fulfil 
this obligation to certify the principal’s capacity when witnessing these documents, 
drawing on empirical research conducted and a review of publicly available court 
and tribunal decisions.   The article concludes that the current practice of solicitors 
when certifying the capacity of principals to complete these documents falls short of 
best practice.   
 
1 Introduction 
As our society ages, we are being encouraged to plan for our future financial and 
personal wellbeing.1  In Queensland, there are two documents that people can 
complete as part of this planning process: an enduring power of attorney for financial 
and/or personal matters (EPA) and an advance health directive (AHD).  An EPA 
permits the appointment of one or more attorneys to make decisions about personal 
matters (including health matters) and financial matters on behalf of the principal after 
the principal loses capacity.2  An AHD allows a principal to give directions as to his 
or her future health care that will have effect after the principal loses capacity for such 
a decision.3  Such a document also provides for the appointment of one or more 
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2 Powers of Attorney Act 1998 (Qld) s 32.  Although an EPA in relation to personal matters can operate 
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35(1)(a). 
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attorneys for health matters.4  These two documents are collectively called ‘enduring 
documents’.5 
Solicitors have an important role to play in the completion of enduring documents.  A 
significant part of many legal practices is providing advice about the nature of 
documents that should be completed and, possibly, who might be appropriate donees 
of power.  When performing these functions, solicitors will also generally prepare the 
relevant document/s and, frequently, witness their execution.  As part of this, 
solicitors therefore must make an assessment about whether the principal has 
sufficient capacity to understand the nature and effect of the document that he or she 
is executing. 
This article examines the role that solicitors are presently playing in advising on and 
preparing enduring documents.  It also has a particular focus on when solicitors act as 
a witness.  As noted below, there are a number of possible categories of witnesses for 
these documents.  However, it is suggested that there is some evidence that the nature 
of this exercise is not properly understood by solicitors, despite them being a highly 
qualified category of witness.   
 
The article begins by outlining briefly the relevant Queensland law that governs the 
execution and witnessing of enduring documents.  It then examines three sources of 
evidence that reveal some concern about current practices of solicitors in relation to 
enduring documents, particularly when they act as a witness.  The first is empirical 
research undertaken in 2006 by researchers from the Law Faculty of the Queensland 
University of Technology in relation to a sample of files of the Guardianship and 
Administration Tribunal.  Files of matters heard during a specified 12 month period 
where the validity of enduring documents had been challenged were analysed.  
 
The second source is the publicly available decisions of the Tribunal heard within a 
specified two year period where concerns were raised in relation to the practices of 
solicitors when preparing and witnessing enduring documents.  The third source was 
further empirical research carried out in late 2006 and early 2007 by researchers from 
the Law Faculty of the Queensland University of Technology.  This research involved 
a survey of solicitors as to their practices in providing advice to clients and preparing 
and witnessing enduring documents. 
 
Having reviewed these three sources of evidence, the article then concludes by 
identifying areas of concern and making some suggestions as to how they might be 
addressed.  
 
2 Executing and witnessing enduring documents  
The formal requirements for an enduring document to be valid are set out in Chapter 
3, Part 4 of the Powers of Attorney Act 1998 (Qld).  Both an EPA and an AHD must 
be in writing.6  An EPA must be in the approved form,7 though this is not a mandatory 
                                                 
4 Powers of Attorney Act 1998 (Qld) s 35(1)(c), (d), 36(3), (4).  Note, however, that attorneys can only 
make decisions about health matters and not special health matters: Powers of Attorney Act 1998 (Qld) 
s 35(1)(c), n36. 
5 Powers of Attorney Act 1998 (Qld) s 28; Guardianship and Administration Act 2000 (Qld) sch 4. 
6 Powers of Attorney Act 1998 (Qld) s 44(1) and (2) respectively. 
7 Powers of Attorney Act 1998 (Qld) s 44(1). 
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requirement for an AHD.8  An enduring document must be signed by the principal, 
and signed and dated by an eligible witness.9  The legislation specifies that a Justice 
of the Peace, a Commissioner for Declarations, a Notary Public or a lawyer is eligible 
to act as a witness.10   
The obligations imposed on a witness of an enduring document are more onerous than 
those generally imposed on witnesses in other circumstances.  Not only must the 
witness certify that the document was signed by the principal in the witness’ 
presence,11 he or she must also certify that the principal appeared to have the capacity 
necessary to make the enduring document.12  An AHD must also be signed and dated 
by a doctor who certifies that the principal appeared to have the necessary capacity to 
make the AHD.13 
 
A principal is presumed to have capacity to execute an enduring document.14  There 
are three definitions of ‘capacity’ in the Powers of Attorney Act 1998 (Qld).  The first 
is a general definition of ‘capacity’ located in the Schedule 3 Dictionary:15 
 
capacity, for a person for a matter, means the person is capable of— 
(a)  understanding the nature and effect of decisions about the matter; and 
(b)  freely and voluntarily making decisions about the matter; and 
(c)  communicating the decisions in some way. 
 
The Powers of Attorney Act 1998 (Qld) also has two specific provisions (sections 41 
and 42) dealing with capacity in the context of a principal completing an EPA and an 
AHD respectively.  Those sections provide: 
 
41  Principal’s capacity to make an enduring power of attorney 
 
(1)  A principal may make an enduring power of attorney only if the principal 
understands the nature and effect of the enduring power of attorney. 
 
(2)  Understanding the nature and effect of the enduring power of attorney 
includes understanding the following matters— 
(a)  the principal may, in the power of attorney, specify or limit the 
power to be given to an attorney and instruct an attorney about the 
exercise of the power;  
(b)  when the power begins; 
(c)  once the power for a matter begins, the attorney has power to 
make, and will have full control over, the matter subject to terms or 
                                                 
8 Powers of Attorney Act 1998 (Qld) s 44 (2). 
9 Powers of Attorney Act 1998 (Qld) s 44(3). 
10 Powers of Attorney Act 1998 (Qld) s 31(1)(a).  Note that section 31 then goes on to exclude some 
categories of persons from being eligible to act as a witness to an enduring document: Powers of 
Attorney Act 1998 (Qld) s 31(1)(b)–(e).  Further, in the case of an AHD, the witness must also be at 
least 21 years old and not a beneficiary under the principal’s will: Powers of Attorney Act 1998 (Qld) s 
31(1)(f). 
11 Powers of Attorney Act 1998 (Qld) s 44(4)(a). 
12 Powers of Attorney Act 1998 (Qld) s 44(4)(b).  
13 Powers of Attorney Act 1998 (Qld) s 44(6).  Note though that there are some factors that can exclude 
a doctor from being able to undertake this role, for example, if the doctor is a beneficiary under the 
principal’s will: Powers of Attorney Act 1998 (Qld) s 44(7). 
14 Powers of Attorney Act 1998 (Qld) sch 1 General Principle 1; Re Caldwell (Unreported, Supreme 
Court of Queensland, Mackenzie J, 6 August 1999). 
15 Powers of Attorney Act 1998 (Qld) sch 3.  An identical definition is also located in Guardianship and 
Administration Act 2000 (Qld) sch 4. 
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information about exercising the power included in the enduring 
power of attorney; 
(d)  the principal may revoke the enduring power of attorney at any 
time the principal is capable of making an enduring power of 
attorney giving the same power; 
(e)  the power the principal has given continues even if the principal 
becomes a person who has impaired capacity; 
(f)  at any time the principal is not capable of revoking the enduring 
power of attorney, the principal is unable to effectively oversee the 
use of the power.  [notes omitted] 
 
42  Principal’s capacity to make an advance health directive 
 
(1)  A principal may make an advance health directive, to the extent it does not 
give power to an attorney, only if the principal understands the following 
matters— 
(a)  the nature and the likely effects of each direction in the advance 
health directive;  
(b)  a direction operates only while the principal has impaired capacity 
for the matter covered by the direction; 
(c)  the principal may revoke a direction at any time the principal has 
capacity for the matter covered by the direction; 
(d)  at any time the principal is not capable of revoking a direction, the 
principal is unable to effectively oversee the implementation of the 
direction. 
 
(2)  A principal may make an advance health directive, to the extent it gives 
power to an attorney, only if the principal also understands the matters 
necessary to make an enduring power of attorney giving the same power. 
[notes omitted] 
 
The relationship, if any, between these definitions is unclear.  One view is that 
sections 41 and 42 provide an exhaustive statement of the test of capacity for 
executing enduring documents.  An alternative position is that the specific matters 
listed in sections 41 and 42 give content to what the principal must understand the 
nature and effect of as required by paragraph (a) of the general definition of ‘capacity’ 
in Schedule 3.16 
 
Questions have also been raised as to the level of capacity required of a principal to 
execute an EPA.  In particular, differing views have been expressed as to whether it is 
sufficient for a principal to understand only the general nature and effect of executing 
an EPA, or whether a principal needs a higher level of capacity and must also 
understand the scope of decisions that might be made by an attorney pursuant to that 
document.17 
                                                 
16 These two views are outlined in Queensland Law Reform Commission, Shaping Queensland’s 
Guardianship Legislation: Principles and Capacity, WP No 64 (2008) [7.62]–[7.72].  The Tribunal has 
not provided a definitive determination of this issue.  Some of its decisions suggest that the definition 
of capacity in Schedule 3 is relevant to determining capacity when executing an EPA: see, for example, 
Re FAA [2008] QGAAT 3, [16]–[18]; Re HVG [2005] QGAAT 33, [69]; Re MV [2005] QGAAT 46, 
[56].  See also L Willmott, B White and M Howard, ‘Refusing Advance Refusals: Advance Directives 
and Life-Sustaining Medical Treatment’ (2006) 30 Melbourne University Law Review 211, 218.  In 
other Tribunal decisions, the test of capacity is examined without reference to the Schedule 3 
definition: see, for example, Re AED [2004] QGAAT 9, [15]; Re TGD [2005] QGAAT 16, [58]; Re SR 
[2005] QGAAT 19, [8]–[10]; Re HAA [2007] QGAAT 6, [6]–[8]. 
17 Queensland Law Reform Commission, Shaping Queensland’s Guardianship Legislation: Principles 
and Capacity, WP No 64 (2008) [7.41]–[7.55].   
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The purpose of this article is to examine available evidence as to how solicitors 
prepare enduring documents and witness them, and not to review the state of the law.  
Nevertheless, two comments can be made.  The first is that uncertainty in the law as 
to the test for capacity for executing an enduring document may be relevant when 
assessing the practices of solicitors.  Although the evidence discussed below reveals 
some conduct by solicitors that is clearly unsatisfactory on any view of the law, it may 
be that efforts to certify a principal’s capacity comply with one possible interpretation 
of the law but not another.  In such circumstances, adverse comments on practices of 
solicitors should be more restrained.  The second comment is to note that uncertainty 
as to what is required when assessing capacity for enduring documents is obviously 
undesirable and should be resolved.  The authors note this is a matter being reviewed 
by the Queensland Law Reform Commission in its Guardianship Review.18 
 
A final matter to note is that guidelines have been produced by the Office of the Adult 
Guardian to assist witnesses to EPAs to meet their obligations in certifying the 
capacity of a principal.19 The Queensland Law Society also has guidelines in similar 
terms.20  Some of the key recommendations contained in these guidelines are: 
 meet with the proposed principal alone;21 
 ask open-ended rather than closed questions;22 
 ensure that particular matters are covered during the interview (these matters 
largely correspond with those referred to in section 41 of the Powers of Attorney 
Act 1998 (Qld));23 
 take notes of the meeting, including a record of what questions were asked and the 
proposed principal’s responses;24 and 
 seek a medical or other professional opinion as to the principal’s capacity in 
certain circumstances, for example, if the proposed principal has difficulty 
retaining explanations given about an EPA.25   (Such an opinion may also be 
sought if a proposed principal has a diagnosed condition that may affect his or her 
decision-making capacity.26) 
 
The guidelines also contain a list of indicators of when an adult may have impaired 
capacity including that the proposed principal may be forgetful of recent events, more 
likely to repeat themselves, less able to grasp new ideas and more anxious about 
having to make decisions.27 
 
3 An analysis of Tribunal files  
 
                                                 
18 See the Queensland Law Reform Commission’s website: http://www.qlrc.qld.gov.au/guardianship/.  
19 Office of the Adult Guardian, Capacity guidelines for witnesses of Enduring Powers of Attorney 
(2005) <http://www.justice.qld.gov.au/files/Guardianship/capacityguidelines.pdf> at 28 August 2008. 
20 Queensland Law Society, Capacity Guidelines for Witnesses of Enduring Powers of Attorney. 
21 Office of the Adult Guardian, Capacity guidelines for witnesses of Enduring Powers of Attorney 
(2005) <http://www.justice.qld.gov.au/files/Guardianship/capacityguidelines.pdf> at 28 August 2008, 
2. 
22 Ibid. 
23 Ibid 3. 
24 Ibid 2, 3. 
25 Ibid 3. 
26 Ibid 2. 
27 Ibid. 
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3.1 Method 
 
The first source of evidence as to the current practices of solicitors witnessing 
enduring documents was an analysis of Guardianship and Administration Tribunal 
files.  The sample of files chosen for analysis was those relating to all proceedings of 
the Tribunal with a hearing date between 1 July 2005 and 30 June 2006.  With the 
assistance of the Tribunal registry, proceedings that involved a challenge to the 
validity of an enduring document at hearing between these dates were identified.28  
The Tribunal file for each of these proceedings was then reviewed to identify the basis 
on which the document’s validity was being challenged.  The researchers were able to 
obtain this information from the material contained in each file, including the 
document that initiated the application, filenotes of conversations, correspondence 
and the Tribunal’s written record of proceedings.  Thirty-four of these proceedings 
involved challenges to the capacity of the principal at the time of completing an EPA.  
The validity of only one AHD was challenged before the Tribunal on the basis of the 
principal’s capacity. 
  
3.2 Results of file analysis29 
 
The below results are based on the analysis of the 34 files where the principal’s 
capacity to complete an EPA was challenged.  In the one matter that involved the 
validity of the AHD, the principal had also completed an EPA.  As the same issue 
arose for both the EPA and AHD, and because only one AHD was scrutinised by the 
Tribunal during the relevant period, the AHD has been excluded from the below 
results. 
 
Age of principals 
 
The age of individuals whose capacity to complete the enduring document was 
challenged ranged from 21 to 92 years of age. Although a large majority of principals 
(68%) were in the range of 72 to 88 years of age, there was not a significant 
correlation between a finding of impaired capacity and the age of the principal.  
 
Gender of principals 
 
Sixty percent (20) of principals whose capacity was challenged were female. Of those 
principals, the Tribunal found that half of them (ten) had impaired capacity at the time 
of execution of the EPA.  Of a total of 14 male principals, half were found to have had 
impaired capacity at the relevant time.30  There is no significant correlation between 
the gender of the principal and the Tribunal’s finding of impaired capacity in relation 
to the execution of an EPA.  
 
Reason for alleged lack of capacity 
                                                 
28 To facilitate this research, an Order was made by the Tribunal to permit access to files that would 
otherwise not be available for examination.  
29 Some of the material in this section was first published in L Willmott and L Windle, ‘Witnessing 
EPAs: Empirical Research’ (2007) 27 The Queensland Lawyer 238, and is reproduced here with 
permission of The Lawbook Company. 
30 In one of those 14 proceedings, a male principal’s capacity was challenged, but the basis for that 
challenge was not comprehensively addressed as the Tribunal’s decision was based on other grounds. 
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As illustrated in the below table, the 34 principals experienced different types of 
illness, injury or disability that affected their capacity. 
 
Type of 
illness/injury/disability 
Number of principals 
with illness/ 
injury/disability 
Number of 
principals 
whose EPAs 
were valid 
Number of 
adults whose 
EPAs were 
invalid 
Dementia (type 
unspecified) 
13 831 5 
 
Alzheimer’s dementia 8 4 4 
Senile dementia 3 1 2 
Dementia and stroke 1 1 - 
Stroke 1 1 - 
Acquired brain injury 6 1 5 
Intellectual disability 1 - 1 
Mental illness 1 1 - 
Total 
 
34 17 17 
 
The most prevalent type of illness, injury or disability was dementia, including 
Alzheimer’s and senile dementia, which was presented in 73.5% of the 34 principals. 
However, the results suggest that this condition is unlikely to be an indicator that the 
document will be held to be invalid for lack of capacity. Of the 25 principals who 
suffered from dementia of some kind, 11 were held to lack capacity.  Of the 
remaining 14 principals, 13 were found to have capacity at the time of execution of 
the EPA and one principal would be presumed to have capacity, because although 
there were significant questions raised at hearing about this issue, the Tribunal’s 
decision was based on other grounds.  
  
The only possible correlation that can be drawn from these results is in relation to 
principals who had experienced an acquired brain injury prior to the time of 
execution. Of the six documents called into question, five (83%) were held to be 
invalid. Although it is a small sample, which makes it difficult to generalise, it is 
likely that the Tribunal would have before it comprehensive information about 
capacity where a principal has had an acquired brain injury. Assessment of capacity of 
a person with an acquired brain injury is generally carried out at the time of the injury, 
and this can provide an accurate picture about a principal’s capacity to execute an 
enduring document. The position is frequently different in the case of a degenerative 
condition such as dementia where it can be difficult for the Tribunal to obtain accurate 
information about the capacity of the principal at the particular time of execution or 
revocation of the EPA.  
 
Relationship of attorney to principal 
 
                                                 
31 One of the EPAs that was not held to be invalid (although the capacity of the principal was being 
challenged) was in fact revoked on the grounds that the attorney no longer wished to act in the role, and 
that the Tribunal considered it would not be appropriate for the attorney to continue. 
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A principal may appoint more than one person to be his or her attorney. For example, 
it is not uncommon for a principal to appoint one person as attorney for financial 
matters and another as attorney for personal matters. In addition, it is relatively 
common for a principal to appoint more than one attorney for both financial and 
personal matters.32  The 34 principals whose capacity was challenged appointed a 
total of 61 attorneys. The relationship of the attorneys to the principal is set out in the 
below table. 
 
Relationship of 
attorney to 
principal 
Total number 
of attorneys of 
that 
relationship 
appointed 
Number of 
EPAs 
appointing 
attorneys with 
that 
relationship 
Number of 
valid EPAs 
Number of 
invalid EPAs 
Daughter 17 11 5 6 
 
Son 16 13 433 9 
 
Child (sex 
unspecified) 
5 2 2 - 
Daughter-in-
law 
2 2 1 1 
Mother 4 4 1 3 
Wife  2 2 - 2 
Husband 3 3 3 - 
De-facto wife  1 1 - 1 
Sister 2 2 - 2 
Brother 1 1 - 1 
Sister-in-law - - - - 
Brother-in-law 1 1 - 1 
Grandson 2 2 1 1 
Friend 1 1 1 - 
Solicitor 1 1 1 - 
Accountant 1 1 1 - 
Relationship 
unspecified 
2 2 
 
1 1 
 
Total 
 
 
61 
 
49 
 
21 
 
28 
 
With one exception, there does not seem to be any significant correlation between the 
relationship of the attorney to the principal and a finding of validity or invalidity of 
the EPA by the Tribunal. The one relationship worthy of note is the appointment of a 
                                                 
32 Attorneys may be appointed, for example, in the alternative, as successive attorneys, jointly or 
severally, or jointly and severally: Powers of Attorney Act 1998 (Qld) s 43(2). 
33 One of the EPAs that was not held to be invalid (although the capacity of the principal was being 
challenged) was in fact revoked on the grounds that the attorney no longer wished to act in the role, and 
that the Tribunal considered it would not be appropriate for the attorney to continue. 
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son as attorney. Of the 13 EPAs where a son was appointed as attorney, 9 (69%) were 
held to be invalid. 
 
Categories of witness 
 
The total number of EPAs where a principal’s capacity to execute the document was 
challenged was 36: two of the 34 proceedings involved more than one EPA. Of those 
36 EPAs, solicitors witnessed 50%, Justices of the Peace 33%, Commissioner for 
Declarations 14% and a doctor 3%. (The EPA witnessed by the doctor will 
necessarily be invalid as a doctor is not an eligible witness under the legislation.34 
However, the Tribunal also found in this case that the principal did not have capacity 
at the time of execution of the EPA and so this case will be included in the data.) 
 
Category of 
witness 
Number Number of valid 
EPAs 
Number of invalid 
EPAs 
Solicitor 18 9 9 
Justice of the Peace 12 635 6 
 
Commissioner for 
Declarations 
5 1 4 
Doctor purporting 
to be valid witness 
1 - 1 
 
Totals 
 
 
36 
 
16 
 
20 
 
Although it is a small sample size, EPAs witnessed by Commissioners for 
Declarations were more likely to be found to be invalid on the basis of a lack of 
capacity.  Solicitors witnessed half of the EPAs reviewed, and significantly, 50% of 
these documents were found to be invalid. 
 
3.3 Some comments on the role of solicitors  
 
Although this research involved only a small number of files, the above analysis 
permits three preliminary comments to be made.  The first is that well over half of the 
EPAs in the sample were found to be invalid due to a lack of capacity on the part of 
the principal.  This is a significant proportion, but it is suggested that the actual 
proportion of principals completing EPAs in circumstances where they lack capacity 
to do so may, in fact, be higher.  The presumption of capacity means that where a lack 
of capacity cannot be established, a principal is presumed to have capacity and the 
EPA will therefore be valid.  Further, it is often difficult to locate evidence as to the 
capacity of the principal at the time the EPA was executed (which may be many years 
before the matter is heard by the Tribunal).  The only source of such evidence may be 
the witness whose approach to fulfilling this task is being questioned and this may 
raise concerns that any evidence given will be self-serving. 
                                                 
34 Powers of Attorney Act 1998 (Qld) s 31(1)(a). 
35 One of the EPAs that was not held to be invalid (although the capacity of the principal was being 
challenged) was in fact revoked on the grounds that the attorney no longer wished to act in the role, and 
that the Tribunal considered it would not be appropriate for the attorney to continue. 
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A second comment is that half of the EPAs executed were witnessed by solicitors.  
Despite the cost that comes with involving a solicitor in the preparation and 
witnessing of an EPA, it seems that this is a role that solicitors are regularly asked to 
fulfil.   
 
A final comment is to note that half of the EPAs witnessed by solicitors were found to 
be invalid due to a lack of capacity.  Given the training and expertise of solicitors, 
such a high proportion of invalid EPAs is surprising.  
 
4 Publicly available court and Tribunal decisions 
 
4.1  Method 
 
A second source of evidence as to the current practices of solicitors preparing and 
witnessing enduring documents is those decisions of the Tribunal, the Supreme Court 
and the Court of Appeal that are publicly available.36  The focus of this review was 
decisions in which the witness for the enduring document was a solicitor and the issue 
of capacity was in question.37  Cases where enduring documents were witnessed by 
other categories of people were not reviewed.  The cases selected for review were also 
examined to identify any evidence as to the general practices of solicitors in this area, 
for example, preparing an enduring document on the instructions of a person other 
than the principal, usually the attorney.   
 
The purpose of the review of these decisions is to seek evidence about the current 
practices of solicitors in relation to enduring documents.  This has two implications 
for how the review is approached.  The first is that it will not involve a detailed or 
comprehensive examination of the legal issues or factual matrix raised in each case.  
Instead, each case will be examined primarily in terms of the practices of the solicitor 
involved in the preparation and witnessing of enduring documents and any comments 
or observations from the Tribunal, the Supreme Court or the Court of Appeal on those 
practices.  As such, the description of relevant facts and legal issues will be limited to 
the extent necessary to undertake this examination. 
 
The second implication is that the review needs to capture current legal standards as 
revealed by the comments or observations of the Tribunal, the Supreme Court and the 
Court of Appeal.  To ensure that the results are indicative of current practice, the 
decisions reviewed are those heard during the two year period from 1 July 2006 to 30 
June 2008.38  The beginning of this period of time was selected so as to start after the 
                                                 
36 The Tribunal and the Supreme Court have concurrent jurisdiction in relation to enduring documents 
and attorneys appointed under these documents: Guardianship and Administration Act 2000 (Qld) s 
84(2). 
37 Searches were undertaken in the Queensland Guardianship and Administration Tribunal database on 
the AUSTLII website using various combinations of search terms including the following: enduring 
power of attorney, advance health directive, enduring document, witness, capacity, solicitor, lawyer, 
and legal practitioner.  Tribunal decisions involving other categories of eligible witnesses and those 
decisions where it is unclear what category of witness was involved were excluded: see, for example, 
Re WAA [2008] QGAAT 9, which may have involved a solicitor acting as a witness but this is not clear 
from the Tribunal’s reasons for decision. 
38 The relevant searches of the AUSTLII website were updated as at 29 August 2008. 
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relevant time period for the analysis of Tribunal files discussed above had concluded 
to ensure that any cases discussed here have not previously been considered.   
 
The below review examines seven Tribunal decisions, one Supreme Court decision 
and one Court of Appeal decision.  All dealt with EPAs; there were no cases during 
the relevant period where solicitors were called upon to prepare or witness an AHD. 
 
4.2  Decisions of the Tribunal 
 
Re HMV [2006] QGAAT 87 (11 December 2006) 
 
In Re HMV, although there was an allegation that HMV did not have capacity in July 
2005 to execute an EPA, the Tribunal did not have the opportunity to question the 
solicitor who witnessed the document nor did it have the benefit of a medical report 
on the issue of capacity at the time of execution.  However, the Tribunal revoked the 
EPA on other grounds and so did not reach a conclusion as to capacity. 
 
Re OAA [2007] QGAAT 4 (29 January 2007) 
 
OAA executed an EPA in July 2006 appointing two successive attorneys for financial, 
person and health matters.  This EPA was in similar terms and in favour of the same 
donees to an earlier one executed in 2004, although this EPA commenced 
immediately rather than when he lost capacity as in the earlier document.  In 2003, 
OAA was found to have impaired capacity for financial matters and the Public 
Trustee was appointed as his administrator. 
 
The solicitor who witnessed the 2006 EPA was aware of the Tribunal’s finding that 
OAA had impaired capacity for financial matters, that an administrator had been 
appointed for OAA and that he was being treated for a mental illness.  However, after 
receiving medical advice and spending almost two hours with OAA, the solicitor was 
of the view that OAA had capacity to execute an EPA. 
 
Part of the solicitor’s process in testing capacity was to get OAA to explain in his own 
words what an EPA meant, to which OAA said:39 
(a) The document gave JT and then TH the power to make decisions on his behalf if he could 
not make them himself;  
(b) JT and TH could make decisions about his finances and simple health decisions;  
(c) JT and TH would not be able to make decisions if he was able to do so for himself;  
(d) That he trusts JT and TH to make the right decisions;  
(e) That he would come and see me again if he changed his mind and he wanted to cancel the 
power and give it to someone else. 
 
Although the solicitor considered that these answers demonstrated capacity, the 
Tribunal expressed reservations about this conclusion.  It observed that the latest EPA 
conferred powers that were to start immediately, which is inconsistent with (a) and (c) 
above.  It also noted an absence of evidence that OAA understood that he would not 
be able to revoke the appointment if he lost capacity. 
 
                                                 
39 Re OAA [2007] QGAAT 4, [41]. 
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The Tribunal further expressed surprise that there was not evidence that the solicitor 
had explored the issue of the current finding of impaired capacity of OAA for 
financial matters and the corresponding appointment of an administrator, despite both 
him and OAA being aware of this information. The Tribunal noted the implications 
that this might have for OAA’s ability to revoke (and presumably make) an EPA and 
for the scope for the EPA to operate in relation to financial matters. 
 
Although the Tribunal expressed doubts about whether OAA fully understood the 
nature and effect of the EPA, it did not expressly declare it to be invalid.  Instead it 
noted that the EPA was overtaken by the appointment of an administrator. 
 
Re CAB [2007] QGAT 23 (12 April 2007) 
 
CAB was an 87 year old woman who broke her arm and was admitted to hospital 
where she stayed for two months.  Medical evidence revealed she had dementia which 
affected her short term memory and also affected other cognitive processing. While in 
hospital, CAB purported to give instructions to a solicitor, who visited her in hospital 
in January 2007, to revoke her EPA and execute a new one.  
 
The solicitor received his initial instructions from CAB’s son, who was the donee of 
power under the EPA.  However, the solicitor stated he would have to meet with CAB 
to confirm the instructions personally.  He told CAB’s son that he (the solicitor) 
would be a material witness if CAB’s capacity was disputed.  The solicitor tape 
recorded the interview, with CAB’s consent, which went for over an hour and a half.  
 
The Tribunal’s view after listening to the tape was that CAB did not have capacity to 
revoke the EPA and execute a new one.  Examples of some of the critical elements of 
that evidence were that CAB: 
 stated at one point that she did not want a new EPA; 
 could not remember the terms or content of her will (or if she had one); 
 could not recall a detailed explanation of an EPA given earlier in the interview; 
and 
 repeated issues and stories without remembering they had already been discussed. 
 
Despite being told by CAB’s son that one doctor was of the view that her capacity 
was ‘marginal’, the solicitor did not seek a medical opinion.  Informing the solicitor’s 
decision not to seek such opinion, was that ‘[i]nterested parties can have the question 
[of capacity] tested by the Guardianship and Administration Tribunal without 
incurring much expense and stress’.40 
 
The Tribunal noted that the issues covered during the tape recorded interview did not 
address (or addressed only superficially) those matters specified in section 41 of the 
Powers of Attorney Act 1998 (Qld) and that the level of understanding required of the 
principal was higher than that perceived by the solicitor.  The Tribunal also noted 
other evidence that, when shown the EPA a week after its execution, CAB was unable 
to remember the document. 
 
                                                 
40 Re CAB [2007] QGAT 23, [28]. 
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The Tribunal noted its concern about the steps taken by the solicitor in testing CAB’s 
capacity.  It considered that the below circumstances should have alerted the solicitor 
to the need to take great care ‘both as a solicitor taking instructions and as a witness to 
an enduring document’:41   
 CAB was in hospital and the solicitor had been put on notice as to doubts about 
her capacity.   
 The solicitor realised during the interview that CAB’s memory was unreliable. 
 Despite saying that she did not want to execute an EPA, the solicitor raised the 
issue again and this time CAB agreed.  The possibility of unintentional undue 
influence was raised by the Tribunal. 
 
The Tribunal also addressed the comment that ‘the question [of capacity can be] 
tested by the Guardianship and Administration Tribunal without incurring much 
expense and stress’:42 
 
While the Tribunal endeavours to practise the principles of therapeutic jurisprudence, the 
reality is that for high conflict matters in dysfunctional families, the experience of having to 
bring these applications before the Tribunal is highly personally stressful and not conducive of 
maintaining relationships around the adult concerned. 
 
While there may not be the expense of legal representation (although in high conflict matters, 
parties do increasingly feel the need to have the assistance of a lawyer), the personal time, 
expenses and stress to families, friends and service providers are still high. If these 
applications could be avoided by proper inquiry by lawyers and witnesses at the time these 
documents are entered into, this would appear to the Tribunal to be a preferable course of 
action and reflects the responsibilities of these parties under the legislation…  
 
In this matter, the Tribunal sent a copy of its reasons, the solicitor’s tape recording of 
the interview with the principal and the transcript of that recording to the Legal 
Services Commission for its consideration.43 
 
Re SAL [2007] QGAAT 76 (9 November 2007) 
 
SAL was a 79 year old man with dementia. He completed an EPA in relation to 
financial and personal matters in January 2001 but purported to revoke it in February 
2007.  SAL was hospitalised after having a stroke in April 2007 and transferred to an 
aged care facility in May 2007.  While a resident in the aged care facility, SAL 
executed a second EPA in July 2007, which was witnessed by a solicitor. 
 
The Tribunal’s reasons do not refer to the document revoking the EPA or any witness 
to the revocation. The finding that the revocation was invalid was based on medical 
evidence as to the adult’s cognitive ability as well as the increased assistance being 
given to the adult at the relevant time to carry out his personal and financial affairs.  
 
In relation to the second EPA, it was witnessed while SAL was a resident in an aged 
care facility and by a solicitor who was initially instructed by the proposed new 
attorney.  The solicitor gave evidence that he was satisfied as to SAL’s capacity and 
noted that: 
                                                 
41 Ibid [34]. 
42 Ibid [40]–[41]. 
43 Ibid [62]. 
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 SAL informed him that he had revoked the appointment of OP as attorney 
(although he incorrectly advised the solicitor that this had been done over the 
phone); and 
 SAL ‘seemed to understand’ that an EPA would help the attorney ‘to be able to 
talk to the doctors’. 
 
When asked by the Tribunal, the solicitor conceded that: 
 he had not asked any open-ended questions to test whether the adult understood 
the nature and effect of the EPA; and 
 he was not familiar with the Queensland Law Society Guidelines about how 
solicitors should test a person’s capacity to complete an EPA. 
 
There was a significant body of medical evidence that SAL did not have capacity to 
execute the EPA.  It revealed a low level of cognitive functioning, including one 
medical opinion that SAL did not have capacity to make even simple decisions.  The 
solicitor’s evidence was described by the Tribunal as being ‘strongly at odds’ with the 
medical evidence of capacity at the time of execution of the EPA.  The Tribunal 
preferred the medical evidence to that of the solicitor and declared the EPA to be 
invalid. 
 
Re BAI [2007] QGAAT 81 (11 December 2007) 
 
BAI appointed his neighbour as his attorney under an EPA in July 2006.  This 
appointment revoked a previous EPA in favour of another person. 
 
The EPA was witnessed by the neighbour’s solicitor (BAI did not have a solicitor of 
his own) and the interview occurred while BAI was in hospital for a period.  The 
solicitors spoke to BAI on his own and gave the following evidence to the Tribunal in 
a letter:44 
 
(a) My file note records that I attended BAI on 3 July 2007 [later corrected to be 2006]. He 
advised me that he wished to prepare his will and an Enduring Power of Attorney. 
(b) He instructed me that he had appointed an attorney about two years previously and that the 
attorney had moved away and that he wish (sic) to appoint another attorney – LM his friend 
and neighbour. 
(c) I then attended BAI on 11 July 2006. I took instructions for his will and he signed the 
Power of Attorney. 
(d) As is my usual practice, I engaged BAI in general conversation about current events and 
he also provided to me details of his family and of his emigration to Australia. 
(e) My file notes taken contemporaneously are that when I engaged him in conversation, he 
was lucid and his memory appeared to be relatively good. He was able to provide clear 
instructions and appeared to understand my questions and my explanations to him about the 
nature and effect of the document. 
(f) As a result of my discussions with BAI I was of the opinion that he did not have an 
impaired capacity. 
 
There was some contemporaneous medical evidence that suggested BAI lacked 
capacity to execute an EPA at the time but, given the evidence of the solicitor, the 
Tribunal found the presumption of capacity was not rebutted. 
 
Re FAA [2008] QGAAT 3 (11 January 2008) 
                                                 
44 Re BAI [2007] QGAAT 81, [34]. 
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FAA executed an EPA in March 2006 in favour of her four children.  Shortly before 
execution, FAA had been in hospital for a one and a half month period as a result of a 
broken leg.  She was living in a ‘Nursing Centre and Hostel’, where the family’s 
solicitor visited her to witness the document. 
 
The solicitor, in an email response to questions from the Adult Guardian, described 
the interview:45  
 
I can’t recall the specific words or questions I put to FAA. Initially, she was reluctant to sign 
the EPA as she thought that her attorneys were not accountable and could deal with her assets 
with impunity. I told FAA that this was not the case and that if she signed off her attorneys 
were accountable and if they (the attorneys) were acting improperly the attorneys could be 
investigated by the Public Trustee. I read through the EPA to her explaining the various 
provisions to her as I went and in my opinion she understood the nature and effect of the EPA 
and signed off the document.  
 
I can’t recall who approached me about the attorney. It was more likely that (sic) not a family 
member or someone from the home she was moving into. I don’t believe the approach came 
from FAA. 
 
To the best of my recollection with FAA and myself were son RF, daughter LF and son SF. 
 
I satisfied myself as to FAA’s capacity from my observation on the day and my experience in 
acting for her over a period of almost 20 years. 
 
I didn’t sight or obtain any medical opinion as to FAA’s capacity as I didn’t believe there was 
any necessity to do so. I don’t recall taking any notes in the course of witnessing the 
document.  
 
In response to this information, the Adult Guardian raised concerns about: 
 the failure of the solicitor to interview FAA alone, and that she was interviewed in 
front of three of the four intended donee children; 
 the solicitor’s failure to take notes of the interview; 
 the insufficient examination by the solicitor of FAA’s knowledge and 
understanding of the nature of an EPA (including as specifically required by the 
Powers of Attorney Act 1998 (Qld)), particularly given the size and complexity of 
FAA’s estate;  
 whether the decision to execute the EPA was a free and voluntary one given that 
FAA was initially reluctant to sign the document.  
 
The Tribunal noted, however, that the solicitor was an ‘experienced and respected’ 
practitioner and that he had known FAA well having been the family’s solicitor for 20 
years.  He had no doubt about her capacity and so did not obtain a medical report or 
views. 
 
The Tribunal noted there was a reasonable body of medical evidence that raised 
doubts about FAA’s mental state but referred to the presumption of capacity. In 
concluding that FAA did have capacity to execute the EPA, the Tribunal gave the 
solicitor’s evidence and his ability to assess her capacity significant weight.  It 
commented that in ‘so far as [the solicitor’s] perceived shortcomings are concerned it 
                                                 
45 Re FAA [2008] QGAAT 3, [38]. 
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is important in this case to distinguish the process from the competence of the 
witness’.46  
 
Re CAC [2008] QGAAT 45 (5 June 2008) 
 
CAC executed an EPA and an AHD in January 2007; the EPA was witnessed by a 
solicitor.  The principal came to execute the EPA on the suggestion of the solicitor, 
whom he had originally approached in relation to a will.  The solicitor gave evidence 
that he had taken instructions for ‘countless’ EPAs over the last two decades.47  He 
did not have a detailed recollection of the meeting but:48 
 
in accordance with [his] usual practice, he discussed with CAC the nature of the document, 
the type of decisions that could be made by the attorneys, the ability to limit the power of the 
attorneys, the ability to give specific instructions to the attorneys, the fact that more than one 
attorney can be appointed, the criteria to select an attorney, when the powers should 
commence, and how the power can be revoked or brought to an end. 
 
The Tribunal concluded that the principal had capacity to complete both documents.  
The Tribunal accepted the accuracy of the solicitor’s evidence as to CAC’s capacity 
to execute an EPA, which was significant because there was some other evidence 
(including medical evidence) that raised doubts about the principal’s capacity.   
 
4.3  Decisions of the Queensland Supreme Court and Court of Appeal 
 
There are only two superior court decisions in the relevant period that make reference 
to the practices of solicitors in witnessing EPAs.49   
 
McGrath v Macrossan & Amiet [2007] QSC 305 
 
This case involved a claim by a 78 year old woman, McGrath, for copies of notes 
taken by her former solicitors in relation to two appointments she attended with her 
husband.  At the last appointment, in September 2006, a will, an EPA and a document 
severing joint tenancies in various properties owned by McGrath and her husband 
                                                 
46 Ibid [63]. 
47 Re CAC [2008] QGAAT 45, [45]. 
48 Ibid [46]. 
49 The decision of Edwards v Caldwell [2007] QCA 285 (and at first instance, Edwards v Caldwell 
[2007] QSC 048) do refer to a solicitor’s role in witnessing an EPA.  However, the Supreme Court in 
each of these decisions discussed the role of a solicitor in witnessing an EPA only for the purposes of 
tracing the history of the matter; the validity of that EPA was originally examined in earlier litigation: 
Re Caldwell (Unreported, Supreme Court of Queensland, Mackenzie J, 6 August 1999).  Accordingly, 
these two later decisions will not be considered further in this review. 
 
Note also Whitney v National Australia Bank [2007] QSC 397 which considers the role played by 
solicitors in the execution of an EPA, but not in a context where capacity was in issue.  In this case, 
Murphy executed an EPA in favour of two solicitors, Whitney and Walker, in March 2003.  It was not 
in dispute that she had capacity to do so at this time.  However, the two attorneys did not sign the EPA 
to accept their appointment until October 2007, by which time Murphy had lost capacity.  The National 
Australia Bank refused to rely on the EPA claiming that Murphy did not have capacity to grant that 
power at the time the EPA was signed.  The Court held that the formal requirements for the execution 
of the EPA had been met in 2003 and so the powers that the document granted could be exercised by 
the attorneys at any time thereafter, once they had accepted the appointment.  Of significance was that 
the appointment of an attorney is a unilateral act and does not depend for its validity upon an attorney’s 
acceptance of that appointment. 
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were signed by her.  A copy of the solicitors’ notes were requested because McGrath 
had limited or no recollection of the discussions that occurred during those 
consultations.  This matter did not involve the determination of McGrath’s capacity to 
execute an EPA (nor did it appear that capacity was an issue that McGrath intended to 
raise in future proceedings), but there are comments worth noting as to the alleged 
approach of the solicitors involved:50 
 
Her husband had expressed a wish, not shared by her, to give their interest in all the properties 
to the sons. Nevertheless, she attended two appointments, arranged by her husband, at the 
offices of the respondent where she signed an enduring Power of Attorney, a will and a 
transfer severing the joint tenancies. She says, in essence, that she heard and remembers little 
of what happened at either appointment. At the second appointment, two months before her 
husband’s death, she was given documents to sign but their nature and effect were not 
described to her. She signed the documents where the solicitor indicated.  
 
It is noted, however, that given the nature of the application, the Court was not 
seeking to make findings of fact and so the above description of what occurred is only 
the position asserted by McGrath.  To this extent, this case is only of limited utility in 
ascertaining the practice of solicitors and so will not be considered further.  
 
R v Naidu [2008] QCA 130 
 
This decision of the Queensland Court of Appeal involved an appeal against a 
conviction on two counts of fraud.  The fraud involved the appellant attorney, Naidu, 
dishonestly obtaining ‘gifts’ from the principal, James McFarlane.  Naidu had 
befriended McFarlane and they later formed a relationship.  In September 2002, an 
earlier EPA of McFarlane (in which Naidu was appointed a joint attorney) was 
purportedly revoked and a new EPA executed that appointed Naidu as sole attorney.  
This EPA was later amended in August 2003 to reflect a change in Naidu’s name. 
 
The Crown’s case at trial, in terms of proving the element of dishonesty, was broadly 
that McFarlane was not capable of making particular financial decisions and that 
Naidu knew or believed this to be the case when she received the various gifts.51  On 
appeal, the critical issue was McFarlane’s capacity to make financial decisions.52  As 
an appeal against conviction, the case did not involve the Court of Appeal making a 
determination as to the validity or otherwise of the EPAs.  Rather the issue to be 
determined was whether it was open to the jury to be satisfied of Naidu’s guilt beyond 
reasonable doubt.  The role played by solicitors in the execution of the EPAs was part 
of the evidence before the jury when determining this issue and it is worth noting the 
observations made on this evidence by the Court of Appeal.  
 
The lead judgment was delivered by Fraser JA (with whom McMurdo P and 
Mackenzie J agreed) and in reviewing the evidence relating to one solicitor’s 
involvement in the execution of the EPAs, he said:53 
 
On 29 August 2002 – about three weeks before the commencement of the first charge period – 
McFarlane executed an enduring power of attorney which made Lando and [Naidu] … his 
                                                 
50 McGrath v Macrossan & Amiet [2007] QSC 305, [3] (Mackenzie J). 
51 R v Naidu [2008] QCA 130, [22] (Fraser JA). 
52 Ibid [24]. 
53 Ibid [34].  
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joint attorneys. The solicitor who prepared the document and the subsequent revocation and 
replacement power of attorney on 19 September 2002, Rafik Sabdia of the firm R Sabdia & 
Associates, gave evidence to the effect that he explained the documents and ensured that 
McFarlane understood their nature and effect. However, the jury was not bound to accept the 
evidence. It was not given with reference to detailed records or in such a detailed or 
compelling form as to command its acceptance. It was also weakened to an extent by his 
evidence that he did not think that he asked McFarlane to explain things back to him.  
 
Fraser JA then discussed the role played by a second solicitor who provided advice in 
relation to the administration of McFarlane’s late wife’s estate, a change to 
McFarlane’s will and also in relation to the change to Naidu’s name on the EPA:54 
 
Another solicitor, Raj Lashan of R Sabdia & Associates, gave evidence of having been 
consulted by McFarlane on four or five occasions concerning administration of the estate of 
his late wife and about twice … in the middle of 2003.  His evidence was to the effect that 
McFarlane seemed to understand the extent and nature of the relevant financial matters. 
Again, the jury was not bound to accept the evidence even though the witness swore that the 
involvement of [Naidu] in those discussions was ‘not extensive’ and that the ‘primary 
instructions’ were received from McFarlane. The jury may, for example, have taken into 
account the evidence of Lashan that when McFarlane said he wanted to get the power of 
attorney amended Lashan ‘checked with [Naidu]’ who was also in the room; that it was 
[Naidu] who explained the need for the amendment (arising out of the change of her name); 
that Lashan’s evidence that the involvement of [Naidu] ‘was not extensive’ may have 
suggested that she was involved in the discussions; that something that happened in Lashan’s 
presence gave him the impression that McFarlane ‘trusted’ [Naidu]; and that ‘because of his 
age’ on one occasion Lashan suggested that it was necessary to obtain a medical certificate for 
the making of a new will. 
 
The jury was also entitled to take into account the lack of detailed evidence of what it was that 
McFarlane actually said or did to convey the impression sworn to by Lashan that he appeared 
to understand the extent and nature of the financial matters. The evidence conveys the 
impression that the consultations were not lengthy. 
  
Naidu argued that the fact that three solicitors (the role of the third solicitor did not 
involve an EPA and so is not discussed) were prepared to act on McFarlane’s 
instructions demonstrated he had capacity.  Fraser JA accepted the force of that 
submission, but said that:55 
 
ultimately the significance of that evidence in the light of the other evidence was a matter to 
be assessed by the jury. As what I have said about this evidence indicates, it was not so 
detailed or apparently reliable when assessed in the context of the other evidence that the jury 
was bound to accept it or to treat it as necessarily raising a reasonable doubt about the 
appellant’s guilt. 
 
The Court of Appeal dismissed Naidu’s appeal against conviction. 
 
4.4  Some comments on the practices of solicitors 
 
The review of these decisions reveals five major areas of concern about the practices 
of solicitors in preparing and witnessing EPAs.  The first is an apparent lack of 
                                                 
54 Ibid [36]–[37].  It is noted that not all of Fraser JA’s comments may be specifically directed towards 
the role of the solicitor in relation to the EPA.  Some of his observations are more general and may be 
directed towards the advice given about the administration of estates or be comments generally as to 
how the solicitor engaged with McFarlane. 
55 R v Naidu [2008] QCA 130, [48] (Fraser JA). 
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understanding by some solicitors as to the role of the witness to an enduring 
document, namely to test the principal’s capacity to execute the EPA, and that this 
involves the principal understanding the nature and effect of certain matters.  For 
example, in Re OAA and Re CAB, the Tribunal specifically found that the solicitors 
did not adequately assess the principal’s capacity as to all of the relevant matters 
contained in section 41 of the Powers of Attorney Act 1998 (Qld).  Deficiencies in the 
way in which capacity was tested were also identified in two other cases.  In Re SAL, 
the solicitor did not ask any open-ended questions of the principal and, in Naidu, the 
solicitor failed to ask the principal to explain his understanding of the document and 
its scope back to the solicitor. 
 
A second concern is the failure in some cases to obtain an opinion from a health 
professional as to the principal’s capacity.  In Re CAB, the solicitor was told by the 
principal’s son that one doctor was of the view that the principal’s capacity was 
‘marginal’, and the solicitor also encountered a failure by the principal to recall a 
detailed explanation of an EPA given earlier in the interview.  Despite this 
information, the solicitor chose not to seek a health professional’s opinion as to 
capacity.  This is contrary to the Office of the Adult Guardian’s ‘Capacity guidelines 
for witnesses of Enduring Powers of Attorney’ (‘the guidelines’), which note that a 
principal experiencing difficulties answering questions previously explained is a 
suggested trigger for seeking a medical or other professional opinion.  The failure to 
take such a step is even more difficult to justify in this case because the principal was 
in hospital at the time of witnessing the EPA where medical opinion could be readily 
sought.  A health professional’s opinion was also not sought in Re SAL, despite the 
principal having dementia (which is a potential trigger under the guidelines) and there 
being at least some evidence that he did not understand how EPAs could be revoked.   
 
A third concern is the failure of some solicitors to speak with the principal alone when 
witnessing an EPA.  Again, this is one of the recommendations in the guidelines but 
in Re FAA and apparently in Naidu, the principal was not interviewed alone; indeed 
the interviews occurred in the presence of the proposed attorney/s. 
 
A fourth concern is the taking of notes by solicitors as to the steps taken to ascertain 
the principal’s capacity when acting as a witness.  The guidelines recommend taking 
detailed notes about the process adopted when assessing a principal’s capacity and 
recording the evidence upon which a conclusion of capacity (if found) is based.  In 
addition, the taking of notes is ‘strongly recommended’ in the EPA forms themselves 
in cases where there may be doubt as to capacity56 and similar advice, although less 
strongly worded, is also stated in a note to section 41 of the Powers of Attorney Act 
1998 (Qld).57  Despite this, in two of the cases, solicitors took either no notes (Re 
FAA) or limited notes (Naidu). 
 
A final matter is that in three of the cases, the solicitor was initially instructed by the 
proposed attorney/s (or one of them): Re CAB, Re SAL and Re BAI.  In a fourth case, 
Re FAA, it was unclear who initially instructed the solicitor (the suggestion was that it 
was a family member or a person from the residence where she was living), but it was 
                                                 
56 Department of Justice and Attorney-General, Enduring Power of Attorney: Long Form (Form 3) 12, 
16; Department of Justice and Attorney-General, Enduring Power of Attorney: Short Form (Form 2) 
11. 
57 Powers of Attorney Act 1998 (Qld) s 41, n 43. 
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certainly not the proposed principal.  Receiving instructions in this way can give rise 
to concerns about undue influence.  It can also lead to a situation that is in conflict 
with the duty owed by the solicitor to the principal as his or her client. 
 
5 A survey of solicitors 
 
5.1 Method 
 
The third source of evidence as to the current practices of solicitors when advising on, 
preparing and witnessing enduring documents is the results of a survey conducted in 
late 2006 and early 2007.  The survey instrument was designed in light of the findings 
of the analysis of Tribunal files discussed earlier.  The researchers also consulted with 
a number of people with expertise in the area of advance planning as to the critical 
issues about which questions should be asked and as to the clarity of the survey 
instrument.58   
 
The survey instrument contained 36 questions that sought information about the 
following: 
 the profile of the solicitor completing the survey (including years of experience, 
the size and location of the firm and whether he or she was an accredited 
succession specialist); 
 the extent to which the solicitor prepared and witnessed enduring documents for 
clients, and the nature of advice given to clients about the need to complete such 
documents; 
 the process used by the solicitor to ascertain capacity of the principal completing 
the enduring document; 
 the knowledge that the solicitor has about guidelines and information available to 
assist when assessing a principal’s capacity; and 
 the extent to which the solicitor had been asked by clients to prepare and witness 
enduring documents for a third party that appointed the client as attorney. 
 
Solicitors were also asked whether they or staff within their office who witness 
enduring documents would benefit from training about, among other things, assessing 
a person’s capacity.  Finally, solicitors were asked whether they had any other 
comments they would like to make about their role in preparing and witnessing 
enduring documents. 
 
The survey was emailed to all solicitors who are members of the Queensland Law 
Society (QLS).  A letter enclosing a hard copy of this same survey was also sent to a 
random sample of a targeted group of solicitors.  This targeted group included those 
who had registered with the QLS either of these two practice areas: Retirement and 
Aged Care, or Wills, Probate, and Estate Planning.  Sole practitioners and small firms 
(with five partners or less) were also part of this group.  These further efforts were 
made to obtain responses from those solicitors who were considered to be more likely 
to be involved in advising on, preparing and witnessing enduring documents. 
 
                                                 
58 Those consulted with in relation to the design of the survey instrument included the Elder Law 
Section of the Queensland Law Society; the Society of Trust and Estate Practitioners (Queensland 
Branch); Ron Joachim, the then Deputy President of the Guardianship and Administrative Tribunal; 
Dianne Pendergast, the Adult Guardian and Michelle Howard, the Public Advocate.  
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There were 186 respondents to this survey.59  The results of the survey are set out 
below under headings that correspond with the groups of questions identified above. 
 
5.2 Results of survey 
 
Profile of solicitor completing the survey 
 
There was a relatively even spread of experience in legal practice among the 
respondents to the survey, with the rate of response being largely consistent from 
those who had been admitted to practice relatively recently through to those with 30 
years experience in legal practice. Most respondents (81%) were either sole 
practitioners or practising in small firms,60 with only 3% coming from a national 
firm.61  Only 2% of the respondents identified themselves as accredited succession 
specialists.  There was also a reasonably even spread of respondents from practices in 
Brisbane, other major cities and outside major cities.62 
 
Practice and experience of solicitors in relation to enduring documents 
 
An overwhelming majority of respondents (96%) had prepared an EPA for a client in 
the previous two years.  However, the frequency with which this task was undertaken 
varied significantly.  Fifty-six percent of respondents had prepared 50 or fewer EPAs 
during the two year period (which included 31% percent of respondents who had 
prepared 20 or fewer EPAs), while 9% of respondents had prepared 300 or more 
EPAs.  Similar numbers of solicitors had witnessed an EPA during that two year 
period, with the exception being a drop to 6% of respondents witnessing 300 or more 
EPAs.   
 
The number of respondents who prepared an AHD during the previous 2 years was 
significantly less (61%), with the bulk of those only having prepared between one and 
ten AHDs during this time.  Only 54% of respondents had witnessed an AHD. 
 
Most respondents who had witnessed enduring documents had never refused to 
witness such a document because of concerns about the capacity of the principal.  
However, a significant minority (30%) of respondents had refused to do so because of 
such concerns on between one and five occasions. 
 
Respondents were also asked about the advice they gave to clients in relation to 
completing an EPA for financial and/or personal matters and AHDs.  The majority of 
solicitors (56%) who recommended that clients complete an EPA recommended that 
it should be completed for both financial and personal matters.  However, a number of 
                                                 
59  There were 181 individuals who responded by providing some feedback to the questions asked in 
the survey.  Not all of the respondents specifically addressed all of the survey questions and, in some 
questions, more than one response was provided.  In addition to these 181 responses to some or all of 
the survey questions, five individuals provided general written comments to the researchers, making a 
total of 186 respondents. 
60 The survey instrument defined a ‘small firm’ as having two to five partners. 
61 The survey instrument defined a ‘national firm’ as one with offices in three or more States or 
Territories. 
62 The survey instrument defined ‘other major cities’ as the Gold Coast, the Sunshine Coast, Ipswich, 
Logan, Cairns and Townsville based on data from the Australian Bureau of Statistics that these cities 
had a population of more than 100 000 people at the time the survey was undertaken. 
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respondents indicated that, in some circumstances, they would recommend an EPA 
for either financial or personal matters only.  Seventeen percent indicated that they 
would recommend a separate EPA for financial matters and for personal matters 
where there was a need to appoint separate attorneys due to the potential attorneys 
having different abilities or because the client’s level of trust in them was different.  A 
number of respondents (14%) also recommended an EPA for financial matters only 
where an EPA was needed for a specified time only (for example, while the principal 
was travelling) or for a specified purpose only (for example, to complete dealings 
with land).  
 
Respondents estimated that 80% of their clients ‘normally accepted’ their advice to 
complete an EPA.  Where the advice was not accepted, the common reasons provided 
by respondents were lack of trust in possible attorneys or lack of a suitable attorney, 
and the costs associated with the solicitor preparing the EPA.  
 
In contrast to advice given about EPAs, only 6% of respondents always or mostly 
always recommended their client complete an AHD.  The most common 
circumstances when such advice was given was where the client had clear views 
about medical treatment (which may include life-sustaining measures) (31%) or the 
client had a life-threatening illness or fears about a hereditary illness (and the 
treatment that might be associated with that illness) (27%). 
 
While a smaller number of solicitors recommended completing an AHD, respondents 
considered that 70% of clients ‘normally accepted’ that advice when it was given.  
The main reasons given for rejecting advice were that clients: 
 did not have specific wishes about treatment or did not think that the document 
was necessary (31%); 
 trusted family members or attorneys to make the necessary decisions (23%); 
 considered that the form was too complicated and the involvement of a medical 
practitioner was too onerous (16%);  
 did not want to think about the kind of matters necessary to consider when 
completing an AHD (15%); and  
 considered that the costs associated with the solicitor preparing the document 
would be too much (13%). 
 
Solicitors were also questioned about their experience in communicating with 
individuals with impaired capacity, both in their professional and personal capacity.  
The majority of respondents had little (49%) or no (9%) such experience in their 
professional capacity, while 35% had moderate and 7% had vast experience.  Similar 
statistics were reported about experience outside of legal practice, except more 
reported having no experience (15%) in this regard. 
 
Solicitors’ practices when witnessing enduring documents 
 
The results of the survey revealed that, in most firms, there are a range of individuals 
who are eligible to witness enduring documents.  In addition to the solicitors within 
the office, 26% of respondents reported that there were law clerks in the firm who 
were eligible to witness an enduring document.  Sixteen percent of respondents had a 
personal assistant in their office who could perform this role.  Although the responses 
indicated that there is generally a range of people in a firm eligible to witness the 
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enduring document, 78% of respondents advised that the person who witnessed the 
document is generally the person who prepared it. 
 
There was a range of responses to a question about the steps that are taken by 
witnesses within the respondent’s firm to ascertain the capacity of the principal before 
witnessing an enduring document.  The main responses as to how capacity was 
assessed were that the witness would: 
 
 explain the document to the principal and ensure that he or she understands its 
nature and effect (22%); 
 consult with a medical practitioner if there are concerns about a principal’s 
capacity (21.5%); 
 form an impression about the principal’s capacity through taking instructions 
(28.5%); 
 ask questions of the principal (13%);  
 have a general discussion with the principal about his or her wishes (10.5%); and  
 undertake general observations of the client (7.6%). 
 
A small number of respondents (5%) indicated that they did not have difficulties 
establishing capacity where the principal was an existing client or they otherwise 
knew the principal before taking instructions about the enduring document. 
 
Respondents were also asked how long they generally set aside for an appointment to 
witness an enduring document and the factors that affect the time that is allocated.  
The largest group of respondents (35%) allocated 30 minutes for an interview, though 
a significant percentage spent 5 minutes (6%), 10 minutes (15%) and 20 minutes 
(20%).  A significant cohort (17%) allocated 60 minutes for the interview.  The factor 
that most influenced the time allocated for an interview was whether the principal was 
a regular client, or had seen the solicitor on a previous occasion regarding an enduring 
document. 
 
Respondents were also questioned about the time spent explaining the nature and 
effect of the enduring document to the principal.  The largest group of respondents 
(43%) reported that they spent ten minutes explaining the document, with 17% 
spending 20 minutes and 23% spending 30 minutes.  Eight percent of respondents 
spend five minutes explaining the document to the principal, while 6% spend 60 
minutes.  
 
The survey sought responses about whether solicitors took notes of the appointment 
(either during or immediately after the meeting) and, if so, the nature of the notes 
taken.  165 solicitors responded to this question.  While a majority of respondents 
(85.5%) did take notes, a significant number (14.5%) did not.  Of those who took 
notes, there was a range of issues about which notes were taken.  The most common 
matters, in descending order of frequency, were: 
 general observations about the principal; 
 quotes of statements made by the principal or his or her responses to specific 
questions; 
 concerns about the principal’s capacity; 
 instructions given by the principal; and 
 the principal’s understanding of the nature and effect of the document. 
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Solicitors were asked about who is present during a meeting to witness an enduring 
document.  Of the 161 respondents to this question, a significant number (25%) never 
allowed another person to be present when assessing capacity.  However, 31% 
allowed a spouse to be present when executing an EPA in favour of the other spouse, 
and 7% of respondents allowed a proposed attorney to be present. 
 
A number of questions in the survey related to when solicitors would seek assistance 
from health professionals to assess a principal’s capacity to prepare an enduring 
document.  Of 144 respondents, more than half (53%) had requested a health 
professional’s report (on between one and ten occasions) during the previous two 
years.  A small number (6%) had requested such reports on more than ten occasions.  
Forty-one percent had not ever requested a health professional’s report for this 
purpose.  Respondents who had requested a health professional’s report were also 
asked to specify from what types of health professional an opinion had been sought.  
The reports most commonly requested were from the principal’s general practitioner 
(82% of these respondents requesting such reports), with 16% of respondents 
requesting reports from a geriatrician, 12% from a psychiatrist and 9% from a 
psychologist. 
 
Preparing and witnessing an enduring document at the request of an existing client 
appointing that client as attorney 
 
An issue explored by the survey was the extent to which solicitors had been asked by 
existing clients to prepare or witness enduring documents for another person where 
that document appointed the existing client as attorney.  The first question was about 
preparing an enduring document.  Of 176 solicitors who responded, 62.5% advised 
that they had been asked by an existing client to prepare an enduring document 
appointing that client as attorney.  The second question was about witnessing an 
enduring document.  Of the 170 solicitors who responded to this question, a fewer 
number (35%) responded that they had received such a request. 
 
Many solicitors indicated that, on occasions, they had concerns about preparing or 
witnessing such documents.  The two major concerns identified were doubts about the 
capacity of the principal and the possibility that undue influence, duress or coercion 
may be involved in procuring the completion of the enduring document.  A relatively 
small number of respondents, only 5.5%, identified that such a practice can give rise 
to potentially conflicting duties. 
 
Knowledge of solicitors about assessing capacity and need for training 
 
Solicitors were asked whether they were aware of any guidelines or information that 
may be available to them to assist in assessing an individual’s capacity to complete an 
enduring document and, if so, where that information was available.  Of the 170 
solicitors who responded, only 39% were aware that such assistance was available, 
with 61% being unaware.  Of those who were aware that assistance was available, the 
most commonly reported sources were the websites of the Department of Justice and 
Attorney-General and the Queensland Law Society.  Other reported sources of 
information (in order of frequency of reporting) were the Guardianship and 
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Administration Tribunal, conferences and seminars, the Adult Guardian, journal 
articles and books, legislation and case law. 
 
Finally, solicitors were asked whether they or other staff within their firm who 
witness enduring documents would benefit from training about: 
 how to recognise and communicate with someone who has impaired capacity; and 
 how to assess whether a person has capacity to complete an enduring document. 
 
There were 144 responses to this question, the majority (76%) agreeing that training 
would be beneficial, with 24% disagreeing. 
  
5.3 Emerging themes 
 
A number of themes emerge from the results of this survey.  Firstly, the preparation 
and witnessing of EPAs is a common feature of modern day legal practice.  The 
preparation and witnessing of AHDs is also occurring, but to a far lesser extent. 
 
Secondly, solicitors are being asked by existing clients to prepare enduring documents 
on behalf of another, appointing that client as the attorney.  In this situation, 
respondents have rightly noted that caution is required in relation to assessing a 
principal’s capacity and in relation to possible undue influence, duress or coercion 
exercised by the client.  However, only a relatively small number of respondents 
identified that such a situation involves a potential conflict between the duty owed to 
the existing client and the duty owed to the principal as the new client on whose 
behalf the solicitor is preparing the document. 
 
Thirdly, the practices of law firms vary when assessing whether a principal has the 
capacity to complete an enduring document.  There was a range of responses 
regarding the length of time allocated for a meeting to complete the document, the 
length of time taken to explain its nature and effect, whether notes were taken of the 
interview and, if so, what kind of information was recorded.  Although a relatively 
small number, it is of some concern that 14.5% of solicitors do not keep notes as to 
the basis upon which they assess a principal as having capacity.  Also of concern is 
the frequency with which it appears that solicitors will prepare and witness an 
enduring document without meeting with the principal alone. 
  
Fourthly, it appears that the majority of witnesses in law firms base their assessment 
of capacity on general discussions with the principal through taking instructions, 
asking questions of the principal, a health professional’s report (in cases of doubt), 
discussions as to the principal’s wishes, or general observations of the principal.  It 
seems that only some witnesses assess capacity by specifically taking the principal 
through the enduring document to ensure that he or she understands the nature and 
effect of the document.  
 
A final (and perhaps the most significant) finding from this survey relates to the 
knowledge of solicitors as to guidelines or information that exist to assist them in 
assessing a principal’s capacity to complete an enduring document.  Well over half of 
the solicitors who responded (61%) were unaware of the existence of such tools, and a 
strong majority of solicitors (76%) considered that those witnessing enduring 
documents would benefit from training.  These statistics are consistent with the 
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qualitative comments that were made by solicitors when asked whether they had any 
further general comments to make on the issue of solicitors witnessing enduring 
documents.  While some solicitors responded that witnessing a principal’s capacity 
was just a matter of using common sense, there were more who commented that 
witnessing enduring documents was a difficult task.  Many expressed the view that, in 
light of the difficulty of the exercise, solicitors are better placed than other eligible 
witnesses to make an assessment of a principal’s capacity.  However, the view was 
also expressed that this exercise would be performed better if solicitors were provided 
with training. 
 
6. Solicitors and enduring documents: current practice and best practice 
 
One of the findings of the above research was that enduring documents, particularly 
EPAs, are already a significant part of the practice of some law firms.  It is likely that, 
as our population ages and people are encouraged to plan for future financial and 
personal wellbeing,63 this area of legal practice will become even more significant.  
However, the greater use of these documents is likely to bring an increase in the 
number of challenges to their validity.  Accordingly, for solicitors who are, or will be, 
preparing and witnessing enduring documents, the adoption of best practice when 
assessing a principal’s capacity is critical. 
 
The three sources of evidence examined in this article reveal some concern about 
current practices of solicitors in relation to enduring documents, particularly when 
they act as a witness.  The following observations may be of assistance for solicitors 
when acting this role. 
 
Solicitors should have a clear understanding that their role as a witness to an enduring 
document is to certify that the principal has the necessary capacity to execute the 
document.64  This includes ensuring that the principal understands the relevant matters 
set out in sections 41 and 42 of the Powers of Attorney Act 1998 (Qld).  The review of 
publicly available cases and the results of the survey suggest that this testing of the 
principal’s capacity against these specific matters is not always being done.  
 
Solicitors should give careful consideration as to how they obtain the information 
needed to fulfil this role.  An integral part of this is that solicitors should interview the 
principal alone when assessing his or her capacity.  This is particularly critical when 
the appointment to see the solicitor is not made by the principal or where initial 
instructions come from someone other than the principal.  The survey results suggest 
that only a quarter of solicitors never permit another person to be in the room during 
an appointment to witness capacity.  Solicitors should also use open questions when 
seeking to establish what the principal understands, including asking the principal to 
explain in his or her own words the nature and effect of the enduring document.  One 
of the reviewed cases, Re SAL,65 provides a particularly concerning example of when 
this was not done. 
 
                                                 
63 See, for example, House of Representatives Standing Committee on Legal and Constitutional 
Affairs, Parliament of the Commonwealth of Australia, Older people and the law (2007) [3.16]. 
64 Power of Attorney Act 1998 (Qld) s 44(4)(b). 
65 Re SAL [2007] QGAAT 76. 
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Solicitors should be prepared, where appropriate, to obtain a report from a health 
professional as to the principal’s capacity to complete an enduring document.  The 
guidelines produced by the Office of the Adult Guardian recommend such a course of 
action where the principal has difficulty retaining explanations given about an EPA.66   
Those guidelines also note that such an opinion might be sought if a principal has a 
diagnosed condition that may affect his or her decision-making capacity.67  The 
finding above that 41% of the solicitors surveyed had never sought a health 
professional’s opinion when witnessing a principal’s capacity is noted in this regard. 
 
Solicitors should ensure that the steps they take to satisfy themselves as to the 
principal’s capacity should be carefully documented.  It is of some concern that 
14.5% of solicitors currently do not take notes when performing this role. 
 
Solicitors should exercise caution when someone other than the principal initiates 
contact with the solicitor, or provides initial instructions for the preparation of an 
enduring document.  As a significant number of solicitors identified in the survey, 
situations such as these can give rise to questions of undue influence and concerns 
about the principal’s capacity.  However, solicitors should also be cautious about their 
own position in this context, and particularly in relation to their ethical 
responsibilities.  The survey asked a question about the concerns that arise when an 
existing client asks a solicitor to prepare an enduring document on behalf of another, 
appointing that client as the attorney.  Only a relatively small number of respondents 
identified that such a situation involves a potential conflict between the duty owed to 
the existing client and the duty owed to the principal as the new client for whom the 
solicitor is preparing the document.68 
 
A final comment is that solicitors should make sure they are familiar with the 
guidelines have been produced by the Office of the Adult Guardian to assist witnesses 
to EPAs to meet their obligations in certifying the capacity of a principal.69 The 
Queensland Law Society also has guidelines in similar terms.70  These guidelines 
address a number of the issues raised above and have been used by the Tribunal when 
assessing whether a solicitor or other witness has properly tested a principal’s 
capacity.71  Unfortunately, well over half of the solicitors surveyed were not aware 
that these guidelines existed. 
 
At present, it appears that there is a gap between best practice and current practice as 
to how solicitors witness enduring documents.  This can not only have adverse 
                                                 
66 Office of the Adult Guardian, Capacity guidelines for witnesses of Enduring Powers of Attorney 
(2005) <http://www.justice.qld.gov.au/files/Guardianship/capacityguidelines.pdf> at 28 August 2008, 
3. 
67 Ibid 2. 
68 See, for example, in relation to a solicitor’s ethical responsibilities: Legal Profession (Solicitors) 
Rule 2007 r 8.2.  Note also the related ethical issues that can arise where a solicitor witnesses an 
enduring document and later seeks leave to appear to represent the principal at a Tribunal hearing 
where the validity of the EPA may be questioned.  In such a case, leave to appear for the principal is 
likely to be declined because the solicitor may be asked to give evidence about the circumstances 
surrounding the execution of the EPA by the principal.  In this regard, see comments made by the 
Tribunal in Re MV [2005] QGAAT 46, [93]–[96].  
69 Office of the Adult Guardian, Capacity guidelines for witnesses of Enduring Powers of Attorney 
(2005) <http://www.justice.qld.gov.au/files/Guardianship/capacityguidelines.pdf> at 28 August 2008. 
70 Queensland Law Society, Capacity Guidelines for Witnesses of Enduring Powers of Attorney. 
71 See, for example, Re SAL [2007] QGAAT 76, [37]. 
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consequences for the principal and his or her family and friends, but also the solicitor 
involved either by way of negative comments in a public forum such as the Tribunal 
or Supreme Court, or by being referred to the Legal Services Commission.72  Steps 
need to be taken to promote greater understanding of, and adherence to, best practice 
by solicitors in relation to enduring documents. 
                                                 
72 Re CAB [2007] QGAT 23, [62]. 
